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Executive Summary

In a number of respects there would appear to be a natural fit between the MDGs and a
limited range of specific human rights norms. Y et neither the human rights nor
development communities have unreservedly embraced a marriage between the two
approaches. It isimportant to understand why. Thefirst set of reasonsis of general
applicability and concerns the historical division between the two communities, reflecting
different disciplinary assumptions, the influence of the Cold War, and competing
institutional and jurisdictional claims. In recent years efforts to promote [1ights-based
approaches to devel opment[have made considerable headway within the UN system, but
progress has been more impressive on paper than in practice. It has, however, served to
underscore the potential commonality of efforts to ensure HR/MDG synergies.

The second set of reasons explaining the reluctance relates to concerns on the part of the
human rights community about the nature of the MDG project as awhole. Not much can
be done about essentialist critiques that would impugn any selective, numerically
focused, and essentially pragmatic approach such asthe MDGs. But other human rights-
related critiques can and should be addressed. They are directed at: the perceived
technocratic nature of the process, the limited goals which are set (e.g. only halving
poverty, rather than eliminating it), the lack of afull human rights framework especially
in relation to civil and political rights, afailure to address the private sector, the
perception that a commitment to the MDGs would absorb too much of the time, energy
and resources currently devoted to human rights campaigns (including those focused on
womenis rights and children(S rights) , and inadequate monitoring and follow-up.

This report suggests that most, if not al, of these critiques can be dealt with by specific,
targeted measures. It then reviews some of the reasons why the devel opment community
should consider making the necessary adjustments so that the MDG campaign can benefit
fully from the advantages offered by incorporating the human rights dimension. These
include: the advantage of building upon legal obligations already voluntarily undertaken
by governments which have ratified human rights treaties, the mobilizational potential of
rights discourse; the added value and credibility brought to the MDGs by applying norms
of non-discrimination and equality to ensure that aggregated approaches do not neglect
individuals; the specificity given to vague terms such as participation and empowerment
when particular civil and political rights norms are invoked; the potential role of human
rights institutions which already exist at the national level in many countries; and the
potential contribution of increasingly sophisticated international accountability
mechanisms in the human rights arena.

The paper then examines the legal status of the MDGs, and particularly the claim that
they reflect customary international law and are thus binding on all governments. It
concludes that a plausible claim can be made that at least some of the MDGs enjoy this
status. It is, however, very difficult to argue that a human rights-based obligation has
emerged which would require wealthy countries to provide specific assistance to any
developing country which is unable to meet the economic and social rights of its citizens.
On the other hand, the case is potentially much stronger in favour of the gradual



emergence over time of such an obligation linked to the MDG commitments which have
been reaffirmed so often by developed countries and the much more limited, specific and
feasible nature of any such obligations. An important step in this direction is to report
upon and monitor specific undertakings given by developed countriesin the MDG
context.

The paper next considers the relationship between the MDGs as currently promoted and
the two sets of human rights. In relation to civil and political rights the text of the
Millennium Declaration contains a significant number of important references but these
are not reflected in any of the specific MDGs. By taking the BWII[S Global Monitoring
Report 2004 as atest case the study concludes that there remains strong resistance to the
inclusion of human rights within the MDG framework, that while rule of law-type issues
are addressed they are defined restrictively, and that instrumentalism Crather than
principles or obligations [is the main reason why such issues areincluded at al. In
relation to economic, social and cultural rights, consideration is given to whether poverty
is, per se, a human rights violation, the extensive overlap between these rights and the
key MDG targets is noted, and the importance of an approach which integrates both sets
of human rightsis emphasi zed.

The paper then considers the role currently accorded to human rights in reporting on the
MDGs. It contrasts the markedly human rights-conscious approach reflected in the
theory Orepresented by the UNDP Human Devel opment Reports and the UNFPA State of
World Population 2004 Report Cwith the treatment accorded in practice to human rights,
asillustrated by the great majority of national MDG reports, in which the issue is either
absent or rates atokenistic reference. The few exceptions serve mainly to demonstrate
what could be done but isnot. The paper considers some of the reasons for this neglect
and argues that afailure to remedy it will reinforce the concerns of those who see the
MDGs as a human rights-free zone.

Against this background the report tackles the two major issues of how the MDG process
can be made more human rights-aware and how the human rights framework can enhance
the effectiveness of the MDG initiative. Severa critiques of existing thuman rights-
based approacheslare identified: they not infrequently tend to gloss over the
complexities, idealize the characteristics of the human rights mechanisms, are overly
demanding, and are poorly attuned to the need for operational priorities. Human rights
advocates need to prioritize, stop expecting a paradigm shift, and tailor their prescriptions
more carefully. The key elementsin a new approach to ensuring effective
complementarity between HR and the MDGs are: (i) overt recognition of the relevance of
human rights obligations; (ii) ensuring an appropriate legal framework; (iii) encouraging
community participation but doing so in arealistic and targeted way; and (iv) promoting
MDG accountability mechanisms. All of these elements should avoid being too
prescriptive. Instead, what is needed is faith in the dynamism and self-starting nature of
the rights framework once it is brought inside the gates.

The final part of the paper notes the new emphasis on accountability in the development
literature which highlights the potential relevance of international human rights



accountability mechanisms. But research shows that the UN Commission on Human
Rights and its Special Rapporteurs have taken minimal account of the MDGs, despite a
rhetorical embrace. The treaty bodies which monitor statesChuman rights obligations
have also largely ignored the MDGs and the paper sets out various ways in which this
might be changed.

Principal recommendations

() There are clear synergies and commonalities of interest between the human rights
and development communitiesin relation to the MDGs. Both sides need to make a
greater effort to identify an acceptable modus operandi (para. 16).

(i)  The human rights community should take the MDGs much more serioudly. Itis
the single most important and pressing initiative on the international development agenda
and provides an opportunity for collaboration which has no paralle (para. 16).

(iii)  Human rights proponents have put forward many critiques of the MDGs. These
should be acknowledged (paras. 18-23), and systematically responded to (paras. 24-28).

(iv)  Theroleof private actors, especialy corporations, in relation to the MDGs should
not be neglected. The main responsibility rests with the state and the Human Rights
Committee has spelled out ways in which the situation can be approached (paras. 29-33).

(v) The claim of at least some of the MDGs to the status of customary international
law norms should be promoted within the MDG framework (paras. 40-42)

(vi)  The best way to advance the claim that developed countries have international
responsibility for ensuring that all states can meet the MDGs is for the industrialized
countries to accept clear reciprocal undertakings (para. 49).

(vii)  Effortsto meet the MDGs should be conceptualized and presented within a clear
human rights framework. While the Millennium Declaration itself does this, the vast
majority of analyses produced by the devel opment community entirely neglect this
dimension (paras. 50-61).

(viii)  While the slogan that [poverty is aviolation of human rightsCis potentially
justified, the legal foundation for such a statement is a qualified one and care should be
taken in using the slogan (paras. 63-70).

(ix)  Wherever possible the various MDGs ought to be presented in terms that
highlight their status as universally recognized economic, social and cultural rights (e.g
the right to education and the right to food) (paras. 71-74)

x) The MDG Nationa Reports revea ahighly unsatisfactory approach to the human
rights dimensions of the issue (paras. 84-95). Efforts should be made to ensure that



future reports contain a separate section addressing a specific list of human rightsissues
that are of essential relevance to the MDG campaign (paras. 96-100).

(xi)  Human-rights based approaches to development have made a major contribution
to understanding the issues involved but for the most part they are overly ambitious and
fail to set clear priorities (paras. 101-123).

(xii)  Theway forward is for the human rights component of the MDG initiative to
emphasize four elements. Thus, MDG strategies and reports should:

[0 expressly recognize the relevance of the country(s national and international
human rights obligations to the MDG effort (paras. 126-31);

[0 definewhat is considered to be the appropriate legal framework within which the
MDG targets can be met in a context which respects human rights (para. 132);

[0 affirm that broad-based and meaningful participation in decision-making will be
sought, and spell out what this means in practice. Where any international human
rights body has indicated that any aspect of the freedom of individuals to
participate is currently limited in the country concerned this should be noted and
addressed (para. 135); and

O identify domestic institutional arrangements for monitoring MDG processes and
outcomes. ldeally aclear rolein this respect should be accorded to the national
human rights commission or equivalent agency (paras. 136-38).

(xiii)  Monitoring and accountability mechanisms are essential, as has been emphasized
very clearly in the major reports by the World Bank, IMF and UNDP published in 2004
on the PRSP initiative. These organizations should be urged to consider how the relevant
and extant human rights monitoring arrangements might be relevant in this respect.

(xiv) Inthiscontext the UN Commission on Human Rights, its relevant Special
Rapporteurs and the UN human rights treaty monitoring bodies have important roles to
play to ensure that human rights monitoring is adapted to take full account of the MDG
commitments. Since their contributions to date have been disappointing it is
recommended that: the Commission should adopt an explicit resolution calling for closer
collaboration, where appropriate, between the various mechanisms that report to it and
the MDGs;, the Special Rapporteurs should focus more systematically on the MDGs in all
aspects of their work and especialy in the context of country missions; and that the treaty
bodies should adopt arange of initiatives designed to promote the MDGs while also
reinforcing their own efforts (paras. 165-72).



A HUMAN RIGHTSPERSPECTIVE ON THE
MILLENNIUM DEVELOPMENT GOALS

Philip Alston

1. Introduction

1 Are the aims, assumptions and processes of the Millennium Development Goals
[MDG] initiative entirely consistent with those of international human rights law? Or are
they more accurately characterized as being: (ii) potentially complementary; (iii) not
necessarily inconsistent; (iv) duplicative; or (v) competing alternatives? All of these
characterizations have been put forward in the now burgeoning literature.

2. The 2003 Human Devel opment Report made the case in a nutshell for the first
option: The Millennium Development Goals not only [iirror the fundamental motivation
for human rightsl,] but they also [feflect a human rights agenda Crights to food,
education, health care and decent living standardsl* And the UN High Commisssioner
for Human Rights reported in 2002 that [t] he strategies to reach the Millennium human
rights goals and the Millennium devel opment goals reinforce and complement each
other.OIndeed, in her view, [m]ost if not all of the strategies to achieve the [MDGs]
operate within a human rights framework.

3. Indeed it is often assumed that the MDGs and human rights are not just
significantly overlapping and mutually reinforcing, but fully compatible and
complementary. They are seen as a natural fit, driven by the same objectives, using very
similar means, facing common obstacles, and relying on closely related constituencies
and political dynamicsin order to make progress. As Jahan has put it, the MDGs [are
solidly anchored, both in terms of substance as well as process, into human rights?®

4, It would be a mistake, however, to take this love-in too far, either at the
conceptual or empirical level. In fact the MDGs reflect only a partial human rights
agenda and a clear challenge exists to ensure that thereis full mutual compatibility.
Merely wishing it so will not makeit so. While an ideal version of the MDGs is certainly
compatible, a barebones version which is sometimes put forward might accord only a
token roleto civil and political rights and endorse avery limited portion of the overall
economic, socia and cultural rights agenda. Thus the differences need to be
acknowledged and strategies need to be identified for ensuring authentic compatibility.

5. If the natural synergies that would seem to exist within the MDG/HR equation are
to berealized thereis agreat dea that needsto be done. The existing situation is far from
exploiting those synergies and it is by no means clear that the constituencies which

1 UNDP, Human Development Report 2003, pp. 27 and 29.

2 UN doc. E/2002/68, para. 10.

3 Jahan, Selim, Millennium Development Goals and Human RightsL]presentation to Deutsche Stiftung (X
international e Entwicklung, 2002, p.1, available at www.dse.de/ef/human_rights/jahan.htm



support and promote either of the two sides of the equation are yet convinced of the value
of close collaboration.

6. On the MDG side, references to human rights are relatively fleeting, rarely rely on
any precise formulations and generally content themselves with an occasional reference
to the Universal Declaration of Human Rights or the Declaration on the Right to
Development. Aswe shall see below, there are precious few references to human rights
terms or conceptsin the 60 or so national MDG reports prepared to date.* And in these
and other analyses there seems to be an enduring predilection for the use of aternative
terms, one of the principal attractions of which is that they have no fixed normative
content, at least when seen from a human rights perspective. Terms such as governance,
equity, participation, dignity have much to be said for them but unless rooted in identified
standards their meaning is conveniently open-ended, contingent, and too often
subjective.®

7. The response to the MDGs on the human rights side has not been perfect either, as
detailed below. The MDGs have drawn remarkably limited attention in the context of
either the General AssemblyIs deliberations on human rights matters, or those of the
Commission on Human Rights. While some of the latter[S Special Rapporteurs have
made occasional reference to the Goals, their focus has been neither systematic nor
sustained, and none of them has sought to make strong use of them as a basis for hisor
her work. The human rights treaty monitoring bodies have also paid only scant attention
to the Goals, and human rights NGOs, while not hostile, seem to have been wary of them.
The major NGOs have acknowledged their existence but done little more, many women(s
rights groups have engaged directly with them but a significant number has also
expressed strong reservations about the desirability of full engagement, and children(s
rights groups have generally failed to make systematic use of the MDGs, athough an
increasing number of critiquesis starting to emerge.

8. Nevertheless, the resulting picture is far from being entirely negative and there are
some grounds for optimism. The strong support manifested in UNDPIS Human
Development Report 2003, the openness of the Millennium Project to human rightsin
general and women(Srightsin particular, and the extent to which thereredly is anatura
potential fit between the two frameworks, should lead usto see the overall picture as one
in which both sides are open to closer collaboration. The shared interests between the
MDGs and the HR framework are strong and the challenge is to devise means by which
to effectively realize the potential synergies. The conclusion reached by the Human
Development Report 2000 remains entirely apposite to the MDG/HR rel ationship:

* See paras. 84-95 below.

® See Philip Alston, WhatSin aName: Does it Really Matter if Development Policies Refer to Goals,
Ideals or Human Rights?C]in H. Helmich (ed.), Human Rights in Development Co-operation (Utrecht,
OECD Development Centre and Netherlands Institute of Human Rights, 1998) 95; and James Gatthi,
[(Good Governance as a Counter Insurgency Agendato Oppositional and Transformative Social Projectsin
International Law,[b Buffalo Human Rights Law Review (1999) 107.



Human development and human rights are close enough in motivation and
concern to be compatible and congruous, and they are different enough in strategy
and design to supplement each other fruitfully. A more integrated approach can
thus bring significant rewards, and facilitate in practical ways the shared attempts
to advance the dignity, well-being and freedom of individuals in general .’

Overcoming the Historical L egacy

0. In many respects the rel ative reluctance of both sides on the HR/MDG equation to
embrace one another is no more than a continuation of the separate paths taken by human
rights and devel opment issues in the course of the first 45 years or so of the post World
War |l era. Infact, the analysis contained in the present report provides a convenient and
useful lens through which to survey the current state of the HR and devel opment
relationship in general.

10. For several decades after the proclamation of the UN Charter, with its path-
breaking human rights provisions, and the subsequent adoption of the Universal
Declaration of Human Rightsin 1948, the energy invested by the international
community into the promotion of a devel opment agenda and a human rights agenda
resulted in products that were deliberately kept entirely apart from one another. Rare was
the development context in which it was considered appropriate, productive, or politically
acceptable to make mention of human rights considerations. Development economists,
aswell astheleading institutional generators of development policy, did little to
undermine the resulting artificial separation.

11.  Theend of the Cold War and arange of associated factors opened the doors to
change, and the work of Amartya Sen in some respects epitomized the new approach.
Within the United Nations system UNICEF took the lead in the mid-1990s in linking
children(s rights and operational development programs’ and in embracing the
Convention on the Rights of the Child and the Convention on the Elimination of All
Forms of Discrimination against Women as foundations for the Organization(S work.
This process a so has relevance to the focus of the present paper because in some respects
the goals that had been agreed upon at the 1990 World Summit for Children were
subsequently understood and promoted in terms of the specific legal obligations
undertaken by countries which had ratified the CRC.

12. UNDPI(S Human Devel opment Reports were also at the cutting edge from 1990
onwardsin terms of bringing human rights issues in out of the cold. In particular, the
publication of the Human Development Report 2000, which devel oped the theme of
human rights and development in considerable depth, constituted a definitive watershed
by bestowing an essential legitimacy on efforts to explore and understand the links
between the two policy agendas. These innovations were aso reflected elsewhere in the

® UNDP, Human Development Report 2000, p. 19

" This was formalized in an Executive Directive No. 1998-04, issued by the Executive Director of UNICEF
in 1998. See generally Urban Jonsson, A Human Rights Approach to Development Programming (Nairobi,
UNICEF Eastern and Southern Africa Regional Office, 2003).



international development community. The much-cited World Bank report Voices of the
Poor, ® based on interviews with over 60,000 persons and the subsequent World
Development Report 2000/2001 highlighted new approaches to poverty analysis. While
the latter[s approach was built upon the three [pillarsCof opportunity, empowerment and
security, the former served to highlight the importance of addressing questions of
empowerment and not only the availability of goods and services.® Theten [@ssets and
capabilitiesCidentified by the interviewees in the Voices report had very clear analogues
within the human rights framework. In the past few years this evolution in thinking has
given rise to a substantial number of efforts within and among UN agencies designed to
promote a creative synthesis between the human rights and devel opment approaches.
These are epitomized in the [Common Understanding on the Human Rights Based
Approach to Development CooperationCadopted in 2003 at a meeting involving some
ten UN agencies and awide range of other development agencies,** which gave an
imprimatur of sorts to such analyses and approaches. The three main elements of the
[Common UnderstandingCivere:

1. All programmes of devel opment co-operation, policies and technical assistance
should further the redlisation of human rights aslaid down in the Universal
Declaration of Human Rights and other international human rights instruments.

2. Human rights standards contained in, and principles derived from, the
Universal Declaration of Human Rights and other international human rights
instruments guide all development cooperation and programming in all sectors
and in all phases of the programming process.

3. Development cooperation contributes to the devel opment of the capacities of
uty-kfzearerstto meet their obligations and/or of [ghts-holdersCto claim their
rights.

13. But despite the adoption of such statements and programmatic effortsto give
them substance, the level of engagement on both sides has neverthel ess continued to be
uneven at best. In arecent analysis Darrow and Tomas concluded that the [¢ontinued
credibility of rights-based approaches demands a higher degree of conceptual rigour and

8 D. Narayan and P. Petesch (eds.), Voices of the Poor: From Many Lands (World Bank, 2000); D.
Narayan, R. Chambers, M. Shah, and P. Petesch (eds.), Voices of the Poor: Crying Out for Change (World
Bank, 2002); and R. Patel, K. Schafft, A. Rademacher, and S. Koch-Schulte (eds.), Voices of the Poor: Can
Anyone Hear Us? (World Bank, 2002).

° World Bank, World Development Report: Attacking Poverty (2000/2001).

19 See [The Human Rights Based Approach to Development Cooperation: Towards a Common
Understanding Among the UN Agencieslin Report of the Second I nteragency Workshop on Implementing
a Human Rights-based Approach in the Context of UN Reform, (Stamford, USA, 5-7 May, 2003), available
at http://www.humanrights.se/svenska/ Common%20Under standing%20FN %202003. pdf

" They included: FAO, ILO, OHCHR, UNAIDS, UNDP, UNESCO, UNFPA, UNICEF, UNIDO,
UNIFEM, World Bank, WFP, WHO. Ibid.

2 bid., Attachment 1.
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clarity than has prevailed in the past, along with afrank appraisal of their relative
strengths and limitations.(

14.  Wereturn below to some of the reasons why the apparent embrace of human
rights-based approaches to development have along way to go if they are to succeed in
transforming practical approaches pursued by international agencies and their national
level interlocutors.** For present purposes, it must suffice to note that while the
relationship between human rights and development is now much more clearly
understood than was the case ten years ago, and a great deal has been written about
human rights-based approaches to development, the operationalization of such
approaches has been extremely uneven. Asaresult, many development practitioners
remain unconvinced of their utility even when they are favourably disposed in principle.

15. It is against this general background that the HR/MDG debate has emerged in the
past couple of years. Unsurprisingly, it is not a debate which is without its mutual
suspicions on the part of the chief protagonists. But the process of rapprochement has at
least begun and human rights NGOs, at both the national and international levels, are now
paying some attention to the MDGs. Thus, for example, the Secretary-Genera of
Amnesty International observed in her foreword to Amnesty(s Annual Report 2004 that
[thereisarea risk that the targets of UN Millennium Development Goals [Will not be
achieved because international attention and resources have been diverted to the var on
terror[I#° But this statement also illustrates the tendency of human rights groups to see
the MDGs through a particular lens which relates more to other issues that they are
tackling rather than to view them in a sustained or programmatic ways which would
relate the Goal s to economic, socia and cultural rights, or to civil and political rights. In
the same report, Amnesty acknowledges that [despite the increasing discourse on the
indivisibility of human rights, in reality economic, social and cultura rights are
neglected, reducing human rights to atheoretical construct for the vast mgjority of the
world(s population[® There are, nonetheless, grounds for limited optimism in the sense
that some of the major human rights groups are beginning to focus their attention on
economic and social rights.*’

16.  Theresult of the limited convergence between the MDG and human rights
agendas is that while a potential commonality of interest has been acknowledged, not
enough has yet been done in concrete terms to explore the exact nature of the
relationship. From the perspective of the human rights community this amountsto a
major missed opportunity given that the realization of the MDGs is arguably the single

3 Mac Darrow and Amparo Tomas, [Power, Capture and Conflict: A Call for Human Rights
Accountability in Development Cooperationlforthcoming in Human Rights Quarterly
14 See paras 101-123 below.
15 Secretary General’s message, [(Why human rights matter[;Jin Amnesty International, Annual Report 2004,
?g http://web.amnesty.org/report2004/message-eng

Ibid.
Y Human Rights Watch in particular has begun to build up a substantial list of in-depth reports dealing with
agradually broadening range of economic, social and cultural tightsissues. Human Rights First, however,
has moved in the opposite direction by narrowing its focus to enable it to deal more directly with a
narrower agenda focused in particular on human rightsin the war against terrorism.
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most important and pressing initiative on the international development agenda and that
there are a great many possible points of mutual reinforcement. From a devel opment
perspectiveit is equally problematic given the extent to which the MDG agenda could be
promoted in the context of the multifarious activities undertaken at both the domestic and
international levelsto promote respect for human rights. Y et there are obvious synergies
and commonalities of interest between the two and there is potentially much to be gained
if progress can be made towards identifying an acceptable modus operandi.

17. Much of the focus of this paper, therefore, is on the ways in which the human
rights community might be encouraged or persuaded to mobilize itself to make a
contribution to the MDG campaign and to ensure that the relevant effort is undertaken in
ways which contribute to advancing the human rights agenda. Consideration is aso
given to the ways in which the devel opment community might better respond to the
critiques and concerns which have been expressed, from a human rights perspective, in
relation to the MDGs.

2. Human Rights Critiques of the MDGs

18. Despite the constructive focus of the present analysis, the appropriate starting
point is to recognize that, on both sides of the HR/MDG divide, various reasons have
been put forward for maintaining a large degree of separation between the two agendas.
Thus an effort to identify the opportunities for synergy, can usefully begin by recognizing
the obstacles that exist. An acknowledgement of some of the main criticisms that have
been made at least provides the opportunity to design a strategy which responds to, and
seeks to take account of, at least some of the concerns.

19. Before looking in detail at some of the criticisms directed at the MDGs it should
be noted that some essentialist critiques have been made that focus not on the details or
the emphasis but on the very concept itself. The approach of the MDGs is essentialy a
narrowly focused one, quantitative in orientation and, despite the relative ambition of the
Goals, more pragmatic than idealistic. One of the essentialist critiques, exemplified by
the work of Thomas Pogge, posits that the MDGs do not go nearly far enough to warrant
support. Poggels analysis is focused in particular on the first of the Goals Cthat of
halving world poverty rates by 2015. In hisview, such aformulation isradically under-
ambitious and actually constitutes a dramatic lowering of goals previously endorsed in
United Nations fora such as the 1996 Rome Declaration on World Food Security. He
goes as far as to characterize the embrace of the Goal as a crime against humanity on a
particularly large scale, an adlegation justified on the basis that the Goal amounts to the
toleration or acceptance of the fact that by the year 2015 the world is prepared to
countenance at least half of today[s poor continuing to live in a state of poverty and
deprivation.’®

18 Thomas Pogge, [Global Justice and the First UN Millennium Development Goal [Javailable at
http://www.etikk.no/global justice/
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20.  Another essentidlist critigue has been put forward by those who believe that the
setting of goals such asthe MDGs is not only wholly unrealistic in terms of international
experience to date but is positively counter-productive in the sense of giving rise to false
hopes and expectations which will inevitably be dashed. The latter critiqueis one leveled
also against human rights and which has arather distinguished pedigree starting with
Edmund Burkels famous critique of the French Revolution for encouraging the common
people to think that they had rights which they clearly did not. Maurice Cranston(s
critique of economic and social rights, first published in the 1960s, runs along similar
lines. In hisviews such matters cannot be the subject of human rights because [if]or a
government to provide socia security it has to have accessto great capital wealth. [

The government of India, for example, smply cannot command the resources that would

guaranteeCeach Indian an adequate standard of living.’® It i s somewhat ironic
context that the first MDG might in fact ©be
progress made towards povétty alleviation by

21.  Severa authors have used comparable arguments to criticize the MDG focus on
time-bound universal targets. Clemens, Kenny and Moss, forexample hav e warned t ha
t he MDGs could end up ‘-nedehimigiong the Ttauge

selling tHaE "wihaktagyYtett pdre enédmgndfbyhe goc
‘creating a climate of inaccu.ftThe ecrsiitmigure
rests on sever al concerns. One is that many
because of their tambaist iao uwse snuattur € [asndo niehagov
wi se policies and making historically encour
could be weakened or del egit f'miAredt tbegr tihse 1 Ha
countries whichalde ofotare@ecealvleed hffoisccan pas
failures which are really due to their own p
‘“undermine constituencies throughout the dev
essenti al refor msc d omwntrab itIriatnys,p arr efre yaf | aw,
The authors conclude that the MbGxndshaulgektlse

b u t remairgers'of the stark contrast between the world we want and the world we
havelJor in other words simply as a way of keeping the crisis of world poverty in the
headlines.

22. In some respects the critiques represented by Pogge on the one hand and Clemens,
Kenny and Moss on the other, might be seen to cancel one another out. Thefirst points
to aldriminaldack of ambition which tolerates continuing neglect, while the second
argues that gradualism is the only way and that reminding governments and others of the

¥ Maurice Cranston, [Hluman Rights: Real and SupposedC]in D.D. Raphael (ed.), Political Theory and the
Rights of Man (1967) 43, at 51.

2 Michael A. Clemens, Charles J. Kenny, and Todd J. Moss, The Trouble with the MDGs: Confronting
Expectations of Aid and Devel opment Success (Washington DC, Center for Global Development, Working
Paper 40, 2004), p. 2.

2 1pid., p. 5.

2 pid., p. 28.

2 bid., p. 30.

2 bid., p. 29.

% |bid., p. 30.
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extent to which they are neglecting the fundamental needs of their citizens is potentially
counterproductive. From a human rights perspective, Pogge is correct in insisting that
governments should be held to the standards reflected in their international human rights
obligations, although the dimension of resources cannot be left out of the equation.
Clemens et a are correct in pointing to the potential disillusionment that will follow if the
MDGs make little or no difference to the status quo despite efforts to depict them as
being fundamentally different from al of the previous broken promises made by
governmentsin international development fora. But of course that is precisely the point
of the MDGs. They represent a quest to achieve what has not been achieved before, to
transform expectations and results by virtue of a concerted, focused, mobilizing
campaign at all levels to address the intolerable poverty and misery that has been
permitted to persist for so long.

23. In addition to these criticisms, arange of human rights-specific critiques have
been put forward. The following survey is designed to give a brief taste of the objections
that have been raised.”® Some are clearly more significant than others and an attempt to
respond to those follows below.

(a) Processes of adoption
The MDG process is top-down and has not come from the grassroots up it is, in
effect, an imposition by governments acting through the UN General Assembly.

(b) Content
The MDGs do not contain any particular focus on rights, thus effectively
sidelining rights as though they were amarginal or token issue.

From a human rights perspective the MDGs are problematic because of their
selectivity which also involves the exclusion of certain rights.

The MDGs[preparedness to settle for half measures (e.g. halving poverty, instead
of eliminating it) isincompatible with the HR commitment to the right of every
individual and the need to seek comprehensive solutions.

The MDGs represent a one-size-fits-all prescription, and are not tailored to the
specific needs of individual countries.

The MDG definition of poverty istoo narrow, and its emphasis on specified goals
takes poverty out of its broader context.

(c) Focus

% The two most useful critical sources are a Statement of the Asia- Pacific Civil Society Forum on
Millennium Development Goals and the Eradication of Extreme Poverty and Hunger, Bangkok, 6-8
October 2003, reproduced in Center for Human Rights and Global Justice, Human Rights Perspectives on
the Millennium Devel opment Goals: Conference Report (New York, NY U Law School, 2003), Annex 3;
and Womenis International Coalition for Economic Justice, Seeking Accountability on Women(s Human
Rights: Women Debate the UN Millennium Development Goals (New Y ork, 2004).
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The MDGs are state-focused at a time when privatization and other policies are
making the state | ess capable of responding.

(d) Relationship to other initiatives
MDGs are superfluous because the adoption of the alternative framework of a
rights-based approach to development would take care of al of the issues.

The MDGs process will be used by governments and donors to distract attention
from the real human rightsissues.

The MDGs compete with other frameworks through which NGOs and civil
society are aready working effectively, such as the Beijing follow-up.

The MDGs framework does not address private actors, including transnational
corporations, which often have amajor role to play in MDG satisfaction or non-
satisfaction.

(e) Monitoring and follow-up
The MDGs do not provide for any in-depth analytical review of progress achieved
or of shortcomings.

Devoting time to the MDGs will distract energy and resources away from existing
human rights mechanisms.

Responding to the Critiques

24.  Whilethese criticisms should certainly not be lightly dismissed, there are grounds
for suggesting that many of them are able to be remedied and that the challenge can be
situated in a broader context which would provide at |east some of the reassurances
sought by the human rights community beforeit is prepared to commit to the MDGs in
any strong form. Perhaps the most important response is to emphasize that support for
the MDGs by human rights groups need not involve tradeoffs by the latter. Nor should
any such efforts be seen as part of a zero-sum game in which work done on MDGs
detracts from that which can be done for HR. There are many ways in which the two can
reinforce one another and in which awin-win outcome is possible. Take for example the
struggle to ensure that women enjoy their basic economic and social rights. It iswidely
accepted that these rights have not received the attention they warrant and that many
governments are reluctant to treat them as full-fledged human rights. The introduction of
the MDG rationale for pursuing many of them brings in areinforcing argument and helps
to underscore the instrumentalist rationale which complements the principled or
normative commitment to such rights. An MDG orientation should have the potential to
involve new, previously unengaged groups in the human rights struggle, and, idedlly, to
mobilize additional resources which would be unlikely to be forthcoming on the basis of
an exclusively human rights-based effort.
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25.  Another response is that many of the criticisms are directed against alowest
common denominator version of the MDG strategy, one that closes out considerations
that are not explicitly stated in the Goals, one that insists on taking up all of the available
space and excluding additional rights, one that demands the exclusive attention of civil
society, and that will generate no additional resources, thus reducing the amount available
for broader human rights endeavours. But, as will be argued below, it is both possible
and desirable to insist on a contextualized MDG approach, one which islocated within a
human rights framework, one which is flexible and able to be adapted to local needs and
changing circumstances, and one which will involve the mobilization of additional
resources. In brief, there are versions of the MDG strategy which are potentialy very
human rights friendly.

26. In addition, much of the analysisin this and other reportsis designed to identify
measures that can be taken by the mgjor playersin the MDG initiative to reinforce the
human rights dimensions of the project and to reassure the human rights community in
various ways that the agendais not going to be promoted in ways which ignore or
downgrade human rights. As noted below there are various steps in this direction which
could usefully be taken in the near future.

27.  Another general observation which is prompted by many of the criticismsis that
they tend to see the existing arrangements in relation to human rights through rose-
coloured glasses, rather than recognizing that the HR framework actually shares a
number of weaknesses, as well as strengths, with the MDG framework. In many cases
the effort required is to strengthen both rather than to sing the praises of the former and
then reject the latter as being inadequate. Several examples are pertinent in this regard.
The suggestion that the MDG process is a top-down rather than a grassroots oneistruein
some respects, but equally it is true of the human rights that were first proclaimed in 1948
by the UN General Assembly in the Universal Declaration of Human Rights. Similarly
some of the criticisms of the shortcomings of arrangements to monitor and promote the
MDGs risk overstating the effectiveness of the human rights monitoring system, despite
the obvious shortcomings which the latter continues to manifest. On the other hand, the
MDG process, for al its non-treaty based informality, has a number of strengths which
are not to be under-estimated including the possibility of significant domestic
constituencies and the potential to mobilize groups such as international donors and
multilateral agencies which have scarcely engaged at all with the human rights enterprise.
Finally the allegation that the MDG project reflects a one-size fits all approach, can be
leveled equally well against the aspirations of a universalist human rightsregime. By the
same token, however, both frameworks need to identify ways of tailoring and adapting
what they have to offer, while not trading off the essentials.

28. Finally, there are also various problems that the two approaches have in common.
One has just been mentioned, another isthe risk of misuse by governments acting in bad
faith, and another is the challenge of the [privatization of human rightsl] The latter is of
sufficient relevance to warrant detailed attention in the present context.

The Privatization of Rights
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29.  Asoneauthor has noted critically in relation to the MDGs, [the identifying of
MDGs relating to universal primary education, and maternal and child mortality in an
environment in which these very services are being eroded by a combination of
privatization and removal of subsidies Cseemsrather ironic.CJ % But this objection can
be made equally of both the MDGs and of the HR arena, at least to the extent that no
attempt is made to ensure both that the state retains certain responsibilities in relation to
public functions and to encompass in some way the activities of private actors. The issue
isamagjor one and its implications have been recognized in the MDG context.
Humphreys and Varshney have recommended in relation to conflict situations that
specific measures be taken to address the major role played by what they term the
international private sector. The policy priorities they recommend in relation to the
MDGs are: (i) to make MDG-related development financing conditional upon respect by
the recipients of guidelines for corporate action, in particular the [Norms on the
Responsibilities of Transnational Corporations and Other Business Enterprises with
Regard to Human RightsCput forward in 2003 by the U.N. Sub-Commission on the
Promotion and Protection of Human Rights; (ii) to establish a [monitoring and research
unitCwithin the framework of the UNIS Global Compact initiative; and (iii) to legislate
for mandatory disclosure of payments to governments made by corporations involved
primarily in the exploitation of natural resources.

30.  Whileitisindeed essential to focus on the role of the private sector, it isunlikely
to be sufficient to do so only to the extent that corporations are, or might be, involved in
conflict zones. Much of the critique of privatization concerns the power now exercised
by private actors exercising what were once seen to be public functions such as running
schools, prisons, water, gas and electricity companies, public transport, or even welfare
services. These settings are often exclusively national and may or may not involve
conflict. Even when directed specifically at the challenge of responding to conflict
situations, it will be necessary to have a set of policy recommendations which are of more
general application and which address the crucia issues of why, when and how the
private sector can be held directly accountable. Moreover, there are various specific
measures which might be more appropriate in conflict situations, such as the invocation
of the international criminal responsibility of corporate employees and arguably of the
corporations themselves in situations involving war crimes or crimes against humanity.”®

31 Finally, policy prescriptions which seek to build on both the UN Norms and the
Global Compact will need to explain how they aim to reconcile what are generally seen
as competing or aternative policy approaches. In thisregard the Global Compact is seen
as being determinedly voluntary in nature, respectful of the unique role of the private
sector and of the characteristics which distinguish it from the public sector, and as not
seeking to impose any mandatory accountability per se on the private sector. The UN
Norms are, for the most part, a response to what was seen as the inadequacy of such

27

SA7
% See Andrew Clapham, [The Question of Jurisdiction under International Criminal law over Legal
Persons. Lessons from the Rome Conference on an International Criminal Court[Jin M. Kammingaand S.
Zia-Ziarifi (eds), Liability of Multinational Corporations under International Law, 139 (2000).
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approaches. They are premised upon the assumption that human rights obligations can be
imposed directly upon corporations, that some form of monitoring is indispensable, and
that consegquences, whether civil or criminal, ought to attach to failures to respect any of
the Norms.

32. In the human rights framework, an effective response to the growing role of the
private sector in relation to activities impinging upon the realization of the MDGs would
involve severa different elements. Thefirst isan insistence upon the state as the actor
with ultimate responsibility for ensuring respect for human rights. The Human Rights
Committee has recently outlined the legal dimensions of this strategy in its General
Comment No. 31. It began with the proposition that while the ICCPR cannot [be viewed
as a substitute for domestic criminal or civil law[] statesCobligations nevertheless require
them to protect individuals [mot just against violations of Covenant rights by [State]
agents, but also against acts committed by private persons or entities that would impair
the enjoyment of Covenant rightsin so far as they are amenable to application between
private persons or entities] The latter qualification is of major importance and leaves
open to debate the extent to which certain rights are indeed amenable. The Committee
then goes on to offer a potentially more flexible version of awell-established and much
cited approach according to which acts violating the Covenant would be characterized as
violations by the State in circumstances in which the latter had permitted or failed [fo
take appropriate measures or to exercise due diligence to prevent, punish, investigate or
redress the harm caused by such acts by private persons or entities..1The Committee also
recalled several provisions of the Covenant which explicitly impose [positive obligations
on States Parties to address the activities of private persons or entities.. Amongst these it
included [flields affecting basic aspects of ordinary life such as work or housing [in
which] individuals are to be protected from discrimination [ 2°

33. In other words, States are required to do their utmost to ensure that private actors
do not violate human rights but the Committee is not prepared to go so far as to say that,
in the absence of effective action by the State, international law imposes direct
obligations on private actors such as private health care or water service providers, or
transnational corporations. This may well prove to be an overly cautious approach in the
years ahead as efforts evolve to ensure that such private actors are able to be held to some
forms of direct accountability where there is no effective aternative.

3. Comparing the MDGswith Human Rights

34.  Thispart of the paper deals with four main issues: the legal status of the MDGs
compared with that of human rights norms; the extent to which responsibility for the
realization of the MDGs can be internationalized so as to generate obligations upon third
states; the role of civil and political rights within the MDG framework; and the
relationship between economic, social and cultural rights on the one hand and the
equivaent MDGs on the other. In the latter context, particular attention is paid to some

% General Comment No. 31 on Article 2 The Nature of the General Legal Obligation Imposed on States
Parties to the Covenant (adopted on 29 March 2004), UN doc. HRI/GEN/1/Rev.6 (2003) at 193, para. 8.
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of the most frequently cited criticisms of the relevant category of human rights and the
implications of those criticisms.

(@) TheLegal Status of the MDGs versusthat of Human Rights

35.  One of the most important techniques by which innovative approaches become
part of international law is through the evolution of customary international legal norms
which, athough usually not codified in treaty form, have become sufficiently widely
accepted in practice that they are arguably binding upon governments despite their
original intent not to bind themselves. At first glance it would seem relatively easy to
make the case that the aim of ensuring that the MDGs are met within their respective time
frames has assumed the status of a binding obligation upon governments by virtue of the
fact that they have reiterated the commitment so frequently and on so many solemn
occasions. When large numbers of heads of state or government congregate together,
along with foreign ministers and other dignitaries, and solemnly declare their abiding
commitment to meet a set of MDGs Oas they did in the context of the 2000 Millennium
Declaration, and again at both the Johannesburg World Summit on Sustainable
Development and the Monterrey Consensus, each in 2002 [there would seem to be good
reason to assume that they meant what they said and that they had thereby undertaken a
form of obligation which should have some legal consequences. This, after all, isthe
trgjectory that many commentators argue occurred in relation to the Universal
Declaration of Human Rights, adopted on the agreed basis that it did not generate any
legally binding obligations, and then claimed by many some decades | ater to have
attained the status of customary law as aresult of having been so consistently endorsed
and invoked by governments of every kind.

36. It isnot surprising therefore that Nankani, Page and Judge have suggested in a
recent analysis that the MDGs [@rguably have the status of international customary
law But before endorsing that position it is salutary to recall that the equivalent claim
when made in relation to the Universal Declaration as awhole rather than to alimited
range of its component rightsis contested by many scholars and not widely endorsed by
governments. But perhaps the MDGs are different, in the sense that their universality,
their content, and their priority are not contested and in any event theaimisonly to assist
governments to achieve what they have said isin their own interests. Ironically the view
that the Goals are binding has been put forward most vigorously by some of the private
groups that are hostile to the UN and to what they see as its ambitions towards world
government. In their view, the MDGs have been [@utomatically [incorporated] into
international lawlas aresult of the signature of the Millennium Declaration by 152 heads
of state. Theresult issaid to beto [give the UN all the authority it needs to move ahead
and implement all of the changes that are included in the Declaration that do not require a
changein the UN Charter.3*

% Gobind Nankani, John Page and Lindsay Judge, [Bluman Rights and Poverty Reduction Strategies:
Moving Towards Convergence?(lin Philip Alston and Mary Robinson (eds.), Human Rights and
Development: Towards Mutual Reinforcement (Oxford, Oxford University Press, forthcoming 2005).
3L N Millennium Declarationd (MandateFor global governancelJat
http://www.discerningtoday.org/un_millennium_declaration.htm
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37.  Thereare several questionsthat need to be considered in this connection. The
first iswhether the various affirmations of the MDGs by governments appear to satisfy
the criteriarequired for a norm to become a part of customary law. They are consistent
state practice combined with opinio juris or an intention to be bound on the part of
governments following the norm. Although a number of human rights norms are widely
agreed to have achieved this status,* the difficulty of applying the traditional criteriain
order to evaluate the status of human rights norms has frequently been pointed out.*

38.  According to Christian Tomuschat [t]hislist of rights and/or forbidden acts and
activities[Jwhich in his view includes the right to life, the prohibition of torture, the
protection of persona freedom, and the prohibition of racial discrimination, [is not so
much based on actual stock-taking of the relevant State practice but rather on deductive
reasoning: if human life and physical integrity were not protected, the entire idea of a
legal order would collapse.(¥* If thistest, which is by no means widely accepted, were
applied then many of the MDGs, although not al, could certainly be argued to be
essential to the protection of human life and physical integrity and would thus qualify as
customary norms.

39. But there remains a problem which is that neither Tomuschat nor the other
principal authorities in this area,® include any economic and social rights per sein their
lists of customary norms. While the right to life has sometimes been interpreted as
embracing such rights (for example in General Comment No. 6 (1984) of the Human
Rights Committee, and in some of the case law of the Indian Supreme Court),* few
courts or international human rights bodies have been prepared to follow the logic of such
reasoning. This conservative approach has been defended mainly on the grounds that the
right to life was intended to deal with direct rather than indirect threatsto life and that the
indirect threats such as hunger or lack of medical care were dealt with under the rubric of
other rights such as the right to food. Since the MDGs relate most closely to economic
and social rights, most commentators would conclude that since the latter have not
become part of customary law, the former could not have either. In seeking to rebut the
customary law claim, governments, which are always keen to avoid legal obligationsin
such matters, could be expected to emphasize the second, and equally important, element

% |n afamous judgment the International Court of Justice cited the prohibition of genocide, protection from
dlavery and racial discrimination. |CJ, Barcelona Traction, Light and Power Company, 1CJ Reports (1970)
para. 34. Thislist was subsequently expanded in the American Law Institute, Restatement of the Law Third.
The Foreign Relations Law of the United Sates, vol. 2 (St. Paul, Minn.: American Law Institute, 1987)
161, 8 702, which lists the prohibitions of genocide, slavery or slave trade, the murder or causing the
disappearance of individuals, torture, prolonged arbitrary detention, systematic racial discrimination, or a
consistent pattern of gross violations of internationally recognized human rights

% For an insightful recent analysis see Anthea Roberts, [Traditional and Modern Approaches to Customary
International Law: A Reconciliation[[]95 American Journal of International Law (2001) 757.

3 Christian Tomuschat, Human Rights: Between |dealism and Realism (Oxford University Press, 2004) p.
35.

% T. Meron, Human Rights and Humanitarian Norms as Customary Law (Oxford, Oxford University
Press, 1989)

% For a description and critique see S.P. Sathe, Judicial Activismin India: Transgressing Borders and
Enforcing Limits (New Delhi, Oxford University Press, 2002.
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in the formation of customary law. Thus, they would say, even if it could be argued that
thefirst element is satisfied by the practice generated by the three Declarations cited
above, followed by a slew of other UN General Assembly, Economic and Social Council
and other resolutions, it is not clear that these commitments have been made with the
requisite intent to be bound (opinio juris).

40. But there are in fact strong arguments that can be made in favour of amore
progressive analysis. In the first place the content of the MDG norms is much more
limited than that of economic and socia rights and there are good reasons for arguing that
it isthe actual or potential expansiveness of those rights (the right to an adequate standard
of living, or theright to socia security, for example) that deter governments from
acknowledging their customary law status. By insisting on what is truly a bare minimum
selection of those rights, the approach would be in line with what has occurred in relation
to civil and political rights, in relation to which the more expansive and broad-ranging
rights are generally assumed not to be part of customary law, while a narrow core has
taken on that status. In the second place, it can be argued that the MDGs have been
affirmed, reiterated, and restated in ways and forms and with greater frequency and
insistence than economic and socia rights have ever been. For all the normative strength
that economic and social rights derive from the various treaty provisions that address
them, it cannot be denied that parts of that corpus of rights continue to be the subject of
strong resistance on the part of many governments, at least in practice. The MDGs on the
other hand have been endorsed in an endless array of policy documents adopted not only
at the international level but in the policies and programs of the national governments to
whom they are of the greatest relevance.

41.  Atthispoint it might be helpful to revert to asightly different form of
Tomuschat[Stest. Rather than including any right, the absence of which would lead to
the collapse of [the entire idea of a legal order[,lthe argument would be that no right
should be excluded which is (i) indispensable to a meaningful notion of human dignity
(upon which human rights are based) and (ii) the satisfaction of which is demonstrably
within the reach of the government in question assuming reasonable support from the
international community. It would seem that many of the MDGs have the virtue of
satisfying these criteria without giving rise to great controversy. Halving the number of
people who live in hunger, achieving universal primary education, eliminating gender
disparitiesin education, assuring only minimum rates of child mortality, assuring very
low levels of maternal mortality, and taking essential measures to combat HIV/AIDS and
other major diseases, are al quantifiable goals which, if not met, involve the denial of
fundamental rightsto alarge number of individuals. Governments of all types have not
only committed themselves to such goals, but have insisted on their viability and
feasibility if the appropriate policies are put in place. There has been no demur on the
part of governments, even if scholars and development economists have expressed
skepticism about the likelihood of governments living up to their promises, and have
called for less ambitious objectives on the grounds of [riealismL]

42. On the basis of such an analysisit is submitted then that it can plausibly be
claimed that at least some of the MDGs reflect norms of customary international law. A
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more detailed analysis is beyond the scope of the present paper but it can be observed that
the case would be most easily made in relation to the first six of the Goals. And parts at
least of the seventh would aso be strong candidates. The greatest resistance would come
in relation to the eighth Goal, that calling for the [development of aglobal partnership for
developmentl] In so far as the official development assistance (ODA) and related
commitments are concerned, developed country governments would be expected to resist
strongly any suggestion that there are specific obligations which have been enshrined in
customary international law. Consideration isthus given to the status of claimsrelating
to the internationalization of responsibility for the fulfillment of the MDGs.

(b) Thelnternationalization of Responsibility

43. It is suggested with increasing frequency that responsibility for meeting the
MDGs should be internationalized so that third states would have some type of obligation
to provide resources or other forms of assistance to ensure that a country which, despite
its own concerted good faith efforts has shown itself to be unable to meet the goals. Such
alinkage has been suggested in many of the proposals surrounding the MDGs and much
of the debate at the international level has indeed been premised on the assumption that
the international community, the UN and perhaps the BWI, or donor countries would step
in and provide assistance in such circumstances. The question for present purposes,
however, iswhether it can be argued that this responsibility has risen to the level of an
international obligation. Asin the previous section of the paper, the argument needed to
sustain such a claim would proceed on the basis that a customary law obligation of this
kind has emerged. And indeed if we accept that at least some parts of the first seven
Goals have achieved that status, it would follow in many respects that the eighth Goal is
also a strong candidate, especialy in light of the existence of an international duty to
cooperate, as enshrined in the UN Charter and elsewhere.

44, This theme has been pursued in recent reports. In an expert report prepared for
the Office of the High Commissioner for Human Rights, entitled [Draft Guidelines:
Human Rights Approach to Poverty Reduction Strategiesl,Jone of the features of a human
rights approach is said to be [fhat responsibility for poverty reduction becomes a
universal obligation®" In addition the Human Development Report 2003 has noted that
[(Human rights carry counterpart obligations on the part of othersCand, after citing Article
28 of the UDHR and Article 2 of the ICESCR, suggests that they establish [the
counterpart obligations of governments and other actors to contribute to their
redization.(3® Three sources of an international obligation to cooperate are usually cited.
They are the genera undertaking given in the UN Charter; Article 28 of the Universal
Declaration of Human Rights which provides that [[e]veryoneis entitled to a social and
international order in which the rights and freedoms set forth in this Declaration can be
fully realized[Jand the reference in Article 2(1) of the ICESCR to States Parties
obligation [b take steps, individually and through international assistance and co-
operationl] On these bases, it is argued that wealthy countries are obligated to support
those poor countries which are unable from their own resources to satisfy the economic

3 Geneva, Office of the High Commissioner for Human Rights, 2002, para. 13.
% UNDP, Human Development Report 2003, p. 28.
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and social rights of their own citizens. Ar gument s t hat wealthy gover
with no chsotirciebubtuet Itaor gdei quanti ties of aid t
would choose to do so or not, have also surf
ri ght to dehsetesttheDGsassume aspecia significance.

45, It is perhaps not surprising that some of the industrialized countries, and

especially the United States, have made a point of regjecting such suggestions. The U.S.

has warned, for example, that economic and social rights [Wwill not be achieved through

shifting blame from a country's government to the international community In other

words, such rights do [mot give riseto international obligationsd , nor [do they] diminish

the responsibilities of national governments toward their citizensC*® Concern that the

obligation to cooperate would be extremely costly for awealthy country such as the

United States has been around at least sincetheUS Senate Committee on Fc
Rel ations held hearings into the I CESCR in 1

assertiefd rtahtaitf,i ed, the Covenant *‘would oblig
including | egislation, to distribute food al
of living' f%f'or other nations.

46. But despite the concerns expressed by some governments, it must be emphasized
that no UN body, nor any group of governments, has accepted the proposition that any
given country is obligated to provide any specific assistance to any other country.
Moreover, the persistent rejection of such aclaim by developed countries, and the failure
of even the most generous of donors to locate their assistance within the context of such
an obligation, would present a major obstacle to any analysis seeking to demonstrate that
such an obligation has already become part of customary law.

47.  The nature of any obligation which could reasonably be argued to have emerged
from the various commitments to cooperate internationally is, at best, a generic one
which attaches to the undifferentiated international community. Oneillustration of this
approach is the proposal emanating from the UN Commission on Human Rights_ former
Independent Expert on the Right to Development, Arjun Sengupta, in which he proposes
that [devel opment compactsCivould be drawn up between devel oping countries and an
unspecified and presumably largely self-identified group of donors. Aslong asthe
former fulfilled their rights-based commitments to the best of their ability and capacities,
the latter group would undertake to mobilize the necessary resources. According to the
proposal a given country would propose a program outlining both what needs to be done
overall and what the country itself can achieve while a [Support grouplCivould [@&xamine
the obligations specified and decide on burden-sharing among the members of the
international community[to provide the needed assistance. The scheme would enable the
developing country, once it had satisfied its own commitments, to invoke certain [dallable

39 i

Ibid.
“0 Statement on the right to food, available at http://www.humanrights-usa.net/statements/0421Food.htm
“! Quoted in Henry Steiner and Philip Alston, International Human Rightsin Context: Law,Poalitics,
Morals (1st ed., 1996) p. 1139.
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commitmentsCivhich would have been made in advance and made dependent upon the
required progress by the government concerned.*?

48.1t should be noted, however, that the eme
consensus around the MDGs provides a strong
i n the yealrhsi sahiesada. | og enpledswithicthe®Guence of t
context on the mobilization of resources and the need to ensure that countries which are

authentically committed to achieving the Goals and have done all within their power to

do so, will be provided with the additional resources necessary to enable them to meet the

MDGs. At some point, the reiteration of such commitments in documents such as the

Millennium Declaration, the Johannesburg World Summit on Sustainable Devel opment

and the Monterrey Consensus, will start to provide a strong argument that some such

obligation has crystallized into customary law. It will be difficult for countries to insist

that they have persistently objected to such an evolution if they continue to affirmin so

many contexts their commitment to ensuring that they will do whatever is necessary to

assist developing country governments to achieve targets as tangible and clearly

achievable as the MDGs.

49. At theend of the day, however, it must be conceded that progress towards
agreement on the part of scholars that such an obligation has emerged is unlikely to have
significant practical consequences. What is required is an acceleration in respect to the
actual practice of donor countries. One important and useful step in that direction would
be for the industrialized countries to provide clear reciprocal undertakings which will
indeed ensure the mobilization of assistance when certain conditions are met and which
would subject such undertakings as are given to a sustained system of monitoring and
evaluation of the type that developing country governments are expected to accept in
relation to the Poverty Reduction Strategy process, and in some ways under the MDG
initiative.

(c) TheRoleof Civil and Political Rightswithin the MDG Framework

50.  Sincethe end of the Cold War there has been widespread recognition of the
indispensable role played by civil and political rightsin enabling and facilitating the
realization of economic, socia and cultura rights. The argument has been well
synthesized in the following comment:

An adequate conception of human development cannot ignore the importance of
political liberties and democratic freedoms. Indeed, democratic freedom and civil
rights can be extremely important for enhancing the capabilities of people who are
poor. They can do this directly, since poor people have strong reason to resist
being abused and exploited by their employers and politicians. And they can do
thisindirectly, since those who hold power have political incentives to respond to

“2 The proposal is spelled out in Arjun Sengupta, Asbjern Eide, Stephen Marks and B&rd Anders
Andreassen, [The Right to Development and Human Rights in Development[,]JA Background Paper for the
Nobel Symposium organized in Oslo from 13-15 October 2003. It isalso explored in the reports of the
Independent Expert.
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acute deprivations when the deprived can make use of their political freedom to
protest, criticize and oppose.*®

51.  Whileit must be acknowledged that the MDGs, as ditilled into the specific goals
and targets that have been the principal focus of the process, do not contain explicit civil
and political rights dimensions (other than non-discrimination), those aspects are indeed
present in the larger context of the Millennium Declaration.** The term [Buman rightsC]
occurs eight time in the text of the Declaration. In particular the Heads of State and
Government proclaimed that We will spare no effort to promote democracy and
strengthen the rule of law, aswell as respect for all internationally recognized human
rights [IIndeed [{reedomlisthefirst of the fundamental valuesllisted in the
Millennium Declaration. Before it moves to the second value ([équality)l the Declaration
defines freedom as follows: [Men and women have the right to live their lives and raise
their children in dignity, free from hunger and the fear of violence, oppression or
injustice. Democratic and participatory governance based on the will of the people best
assures these rights.l]

52. But this contextualization of the MDGs within a human rights framework, which
emerges clearly from areading of the Millennium Declaration, is not reflected in the
great majority of analyses that have been undertaken on the subject. Thisis best
illustrated by reference to one of the most important of the many reports devoted to the
issue [Jthe World Bank and IMF Devel opment Committeels Global Monitoring Report
2004 Owhich calls for the acceleration and deepening of reform in many countriesif the
MDGs are to be realized.* The report identifies four priority areasin which such
reforms are essential. While a human rights dimension would appear to be both obvious
and unavoidable in relation to each of them, the report succeeds in either ignoring that
dimension or addressing it clandestinely.

53.  Thus, for example, the first priority is said to be to improve the enabling climate
for private sector activity.*® Thisisto be achieved through Solidifying progress on
macroeconomic stability, further reducing barriers to trade,[etc. In addition, however,
emphasis is attached to the need to strengthen property rights and the institutions that
[establish and enforce the rule of lawl] While the rule of law is aterm well -known to
human rights lawyers and which they define by reference to the full corpus of
international human rights law, that is not the way in which it is used in this or most other
reports emanating from the Bretton Woods Institutions. This report indicates that the
referenceisto (egal and judicial reform, reduction of bureaucratic harassmentl?*’ Thus
the only reference to [rightslis to property rights and the rule of law is defined in relation
to matters which will facilitate a better business environment. References to property
rights in such contexts are generally concerned with the need to provide formal legd title

“3 UNDP, Human Development Report 2000, p. 20.

“ General Assembly Res. 55/2 (2000), available at:

http://www.un.org/millennium/decl aration/ares552e.htm

“> World Bank and IMF Development Committee, Global Monitoring Report 2004: Policies and Actions

Z(gr Achieving the MDGs and Related Outcomes (Washington, D.C.: World Bank and IMF, 2004), pp. i-ii.
Ibid., p.i.

“|bid., para. 27
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to property-owners rather than reallocation of land to the landless or the elimination of
discriminatory practices which limit or prevent access by certain groups to property in the
first place.

54. In contrast, an authentic human rights perspective on such an objective would
include the following tasks, among others:

[0 theeimination of laws and practices designed to exclude or marginalize certain
ethnic, linguistic, religious or other minority groups in their efforts to competein
the marketplace on an equal footing with the dominant groups in society;

[0 theremoval of discriminatory laws and practices which keep women from owning

land and acting as fully empowered economic agents;

measures designed to ensure freedom of association and freedom of speech;

the provision of judicial or other remedies in response to cases of discrimination;

efforts to ensure the free flow of information, including afree press, access to

economic statistics, and alternative sources of information which are essential
ingredients for an effective market economy; and

[0 effortsto reform the police service so as to ensure that the rule of law operates to
provide security to al citizens so that private life, including business, can proceed
effectively.

[

55.  Thesecond priority listed is to strengthen public sector capacity and improve the
quality of governance.”® While the emphasisis on the need for Fransparency,
accountability, and control of corruptionlJthe motivation isto improve public financial
management performance. Nonetheless, it isin relation to thisissue that the report comes
closest to describing a human rights agenda:

Political will iskey, as are political processes that alow broad participation, build
in checks on executive authority, and enabl e citizens to hold administrations
accountable.*

56.  Again, a human rights perspective on these issues would include consideration of:

ways of ensuring free and fair elections;

actions aimed at promoting and upholding free speech;

the maintenance of afree press,

the establishment of national institutions to promote respect for, and an
understanding of, the human rights commitments undertaken by the government
in question; and

[0 the creation of institutional arrangements to provide redress to aggrieved citizens.

OO0

57.  ThereportSthird priority isto scale up infrastructure investment and improve its
effectiveness, and the fourth is to better target [@éducation, health, and social assistance

% |hid., p. i.
“ |bid., para. 29.

26



services toward poor people, addressing governance-related impediments to service
quality and effectiveness, increasing community participation I >° But the referenceto
participation is another good example of seeking to avoid any overt reference to the
human rights implications of what is being proposed. Instead of being seen asthe
quintessential civil and political rightsissuethat it is, the problem of grossly unequal
rights and capacities to participate in decision-making is presented in terms of a
technocratic challenge to find better techniques for [Scaling up on the basis of successful
programssuch as a handful identified in Bangladesh, El Salvador and Mexico. The
systematic suppression of womenis voices, the exclusion of minorities from the political
and economic spheres, the brutal suppression of dissent, and the resulting prevention of
debate over aternative policiesto achieve agreed objectives, are al commonly present
elements which would render ineffectual any well-meaning technocratic project-based
efforts, no matter how assiduously designed unless the broader human rights policy
dimensions are addressed. The reliance on concepts such as community involvement,
participatory inputs, and consultative mechanisms, has the advantage that none of these
can be clearly defined by reference to any objective or fixed standards, asis the case with
human rights norms. Moreover, such references are almost always used in relation to
initiatives that are able to be undertaken on an individual project basis, as though a
participatory process could effectively be implemented within a broader context in which,
for example, womeni(s voices are ignored, minority groups are excluded, and political
dissent is not tolerated.

58.  These concerns are perhaps best illustrated by the approach taken in the report to
education. At no point isthere any reference to aright to education, or to the
empowering effects that such a designation might have, despite the fact that every single
government in the world (except those of Somalia and the United States) has (by virtue of
ratification of the Convention on the Rights of the Child) explicitly accepted that thereis
such aright. But, for present purposes, that is not the central point. The report does
acknowledge that instrumental considerations must be addressed and thus the importance
of maternal education for diminishing child mortality ratesis noted. So too isthe fact
that girls hay be prevented from attending if they spend much of their time fetching
water [or if adequate and safe means of transport  [presumably for the girlsto go to
school, rather than for the water to be carried in] are lacking.(** At alater point it calls
for community involvement to ensure that lihterventions to educate girlsCare [fesponsive
to needsand observes that [k} ffective improvement of female access to education [
requires that design of services reflect gender concerns.(3* From a human rights
perspective, such recommendations are decontextualized. They carefully fail to
recognize that the challenge is best responded to through the adoption of measures that
have been carefully spelled out, and subscribed to by the vast mgority MDG-relevant
countries concerned about the MDGs, in the Convention on the Elimination of All Forms
of Discrimination against Women.

* |bid., pp. i-ii.
| bid., para. 13.
*2|bid., para. 37.
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59.  Thereare several conclusion to be drawn from thisanalysis. Thefirst isthat
efforts to gauge the role accorded to human rights in the MDG context should not be
confined to eclectic, conceptually broad-minded, and avowedly human rights sympathetic
analyses such as the Human Devel opment Reports but must also focus on the more
operational analyses which describe what is actually going on and what tangible policy
prescriptions are being [Soldlin the context of the operationalization of the MDG

package. The Global Monitoring Report 2004 provides pause for reflection in this
regard, but an equally significant test is provided by the country MDG reports that are
now being produced. These are examined in detail below.>®

60.  The second conclusion isthat human rights, other than property rights, are
entirely absent in terms of explicit referencesin the Global Monitoring Report. It isnot
surprising then that the 2003 UN inter-agency meeting statement on human rights
approaches to devel opment noted apprehensively that [[t] here is concern that, taken in
isolation, the MDGs might lead us back into a technocratic (input/output) approach to
development.(3* Thisalso highlights the need to explore, in an open and constructive
manner, the reasons why human rights are not seen to warrant attention in such settings.

61.  Third, thoseissuesthat could be assimilated to human rights issues, such asthe
rule of law and participation, are analyzed in ways that are much too narrow from a
human rights perspective. Fourth, the issues that are taken up, are pursued in terms of
their instrumental value for the promotion of free markets. Whilethisis alegitimate
dimension, and justified in part by the IFIS self-proclaimed focus only on factors
impeding improved economic performance, it is simply not viable to identify awide
range of issues from gender equity in education to participation in project design and
implementation and then assume that only those aspects which can be justified in
economic or other instrumental terms should be addressed without taking account of the
broader human rights framework within which the effort to promote the MDGs is being
undertaken.

(d) The Relationship Between Economic, Social And Cultural Rightsand the
Equivalent MDGs

62.  Since adetailed report on this aspect is currently under preparation by the
OHCHR that terrain will not be covered here. Instead the focus will be on the
relationship between poverty and human rights on the one hand and on the relationship
between the two sets of human rights: economic, social and cultural rights, and civil and
political rights.

(i) Poverty asa Human Right
63.  Any discussion of the relationship between poverty and human rights which takes
the United Nations approach of indivisibility asits starting point must acknowledge the
need to consider the role of both sets of rights. The problems begin, however, when
poverty istreated as being synonymous with economic, social and cultural rights, in

%3 See paras. 84-95 below.
> See Report of the Second Interagency Workshop, note 10 above, p. 9.
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which case the analysis of the relationship between the two concepts risks becoming
tautological. We thus need to define our terms more precisely.

64.  Theneed not to exclude poverty which involves amajor denial of economic and
social rights was underscored in an oft-quoted statement to the Vienna World Conference
in 1993 by the UN Committee on Economic, Socia and Cultura Rights which drew
attention to:

[t]he shocking redlity . . . that States and the international community as a
whole continue to tolerate al too often breaches of economic, socia and
cultural rightswhich, if they occurred in relation to civil and political rights,
would provoke expressions of horror and outrage and would lead to
concerted calls for immediate remedial action. In effect, despite the rhetoric,
violations of civil and political rights continue to be treated as though they
were far more serious, and more patently intolerable, than massive and
direct denias of economic, socia and cultura rights. . . .

Statistical indicators of the extent of deprivation, or breaches, of economic,
social and cultural rights have been cited so often that they have tended to
lose their impact. The magnitude, severity and constancy of that deprivation
have provoked attitudes of resignation, feelings of helplessness and
compassion fatigue. Such muted responses are facilitated by a reluctance to
characterize the problems that exist as gross and massive denials of
economic, social and cultural rights. Yet it isdifficult to understand how the
situation can redlistically be portrayed in any other way.>

65. In recent years this clarion call to take economic and socia rights violations
seriously has often been encapsulated in the maxim that [poverty isadenia of human
rightsl] A recent UNDP report on this theme opens with a quote from Mary Robinson: I
am often asked what is the most serious form of human rights violations in the world
today, and my reply is consistent: extreme poverty[F°

66. But in legal terms this maxim is only true to the extent that a government or other
relevant actor has failed to take measures which would have been feasible ([fb the
maximum extent of available resourceslktc, as the language of the ICESCR puts it) and
which could have had the effect of avoiding or mitigating the plight in which an
individua living in poverty finds him or herself. In acountry with adequate resources,
the proposition will almost always be valid. The only qualification in that context, and it
is highly unlikely to be a problem, is that the definition of poverty is not more expansive
than the definition of the economic and social rightsinvolved. In acountry with very
limited resources, it will often also be valid, in the sense that the government has failed to
take steps which were open to it to improve the situation and instead has opted to devote
scarce resources to other objectives which do not address directly the realization of basic
rights.

> UN Doc. E/1993/22, Annex |11, paras 5 and 7.
6 UNDP, Poverty Reduction and Human Rights: A Practice Note, June 2003, p. iv.
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67. Consistent with thislegal analysis (but also of course with the reluctance of
governments to accept alegal responsibility in relation to poverty) the Vienna
Declaration of the 1993 World Human Rights Conference observed that the [éxistence of
widespread extreme poverty inhibits the full and effective enjoyment of human rightsl]
and that [@xtreme poverty and socia exclusion constitute a violation of human dignityZ®’
Indeed this formulation points to the principal justification which can beinvoked in
defence of Mary Robinson(s proposition. It isthat poverty isincompatible with human
dignity, human dignity is the foundation stone of human rights, and in cases where a
national government does not have the resources to remedy (extreme) poverty a human
rights-based responsibility falls upon the international community. But while progressive
international lawyers might argue on this basis that a violation of human dignity is
tantamount to a violation of human rights, thisis not the message that the carefully
negotiated Viennalanguage was designed to convey. The 2000 Human Devel opment
Report avoided characterizing poverty as aviolation of human rights but instead noted
that [(Poverty eradication is not only a development goal it isacentral challenge for
human rightsin the 21st century.[® Finally, nor does the Millennium Declaration
characterize poverty as a human rights violation per se. It does, however, resolve to
[Spare no effortsto free [ people] from the abject and dehumanizing conditions of extreme
poverty.[F

68.  The UNDP Practice Note cited above a so suggests that [the definition of poverty
is steadily moving towards a human rights-based visionl® Thisis not necessarily the
case, however. Thusthe definition of poverty contained in the Millennium Project TF1
report embraces three forms of human poverty(1) income poverty, astypically defined
by lack of private household income (so-called dollar-a-day poverty); (2) social service
poverty, including the lack of public provision of education, health, water and other
services; (3) environmental poverty, including the lack of, or degradation of, core
environmental resources needed for human well-being. The report notes that this usage is
broader than that adopted in the Human Devel opment Reports, which rely mainly upon
non-income poverty. Itisnot clear from thislist whether there is room within the
definition of poverty for civil and political rights concerns, or whether they would fall
into an external category of factors facilitating or impeding the reduction or elimination
of poverty.

69.  Thereis, however, extensive overlap between the eight key indicators identified
in the TF1 report for measurement purposes and the economic and social rights
recognized in the ICESCR. The following table gives an indication of the extent of that
overlap.

*" the Vienna Declaration and Programme of Action, para. 5, in Report of the World Conference on Human
Rights: Report of the Secretary-General, UN doc. A/CONF.157/24 (part 1), 13 Oct. 1993, paras. 14 and 25
respectively.

8 UNDP, Human Development Report 2000, p. 8.

% G.A. res 55/2 (2000), para. 11.

 Note 56 above, p.2.
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TF1Indicators

Principal relevant provisions of ICESCR

Malnutrition [The fundamental right of everyone to be free from
hungerCArt 11(2)
Grain yields per hectare Measures to be taken include: [To improve

methods of production, conservation and
distribution of foodCArt 11(2)(a)

Access to clean water

[Right of everyone to the enjoyment of the highest
attainable standard of physical and mental healthl]
Art. 12(1)

Access to sanitation services

Right to health measures to include [The
improvement of all aspects of environmental and
industrial hygieneland [The prevention, treatment
and control of epidemic, endemic, occupational
and other diseasesl]Art 11(2)

Literacy rates

[Primary education shall be compulsory and
available free to allCand [Fundamental education
shall be encouraged or intensified as far as possible
for those persons who have not received or
completed the whole period of their primary
education[JArt 13(2)

Primary education completion rates

States which have not achieved compulsory, free,
primary education for all must Work out and adopt
adetailed plan of action for the progressive
implementation, within a reasonable number of
years, to be fixed in the plan, of the principle of
compulsory education free of charge for all.[]
Art.14

Gender equality in school

[States [guarantee that the rights Cwill be
exercised without discrimination of any kind asto
[kex[&tc. Art 2(2); and undertake to ensure the
equal right of men and womenLIArt 3.

Infant mortality rates

[$pecial protection should be accorded to mothers
during a reasonabl e period before and after
childbirthlJArt. 10(2) Right to health measuresto
include [reduction of the stillbirth-rate and of
infant mortalityCArt. 12(2)(a).

70.  Theconclusion to be drawn isthat it may not be helpful, other than in general
mobilizational terms, to proceed mainly on the basis that poverty is per se aviolation of
human rights. Nevertheless, there is a sufficiently clear relationship between the explicit
MDG goals and ESCR norms that the language of rights can very appropriately and
usefully be used in many relevant contexts.

(i) TheRole of ESCR

71. In any analysis of the relationship between human rights and the MDGs there
arises adefinitiona problem which requires clarification if the subsequent discussion is
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to be meaningful and technically correct from a human rights point of view. Human
rights, as defined by all of the major international treaties and other legal instruments,
consist of civil and political rights as well as economic, social and cultural rights. Inthe
latter respect, in particular, the international definition is significantly broader than any
classical liberal approach to civil liberties or human rights. The second category
includes, among others, labor rights, the right to an adequate standard of living, the right
to social security and rights to food, housing, clothing, education, and health.

72. Despite the departure from tradition that this recognition represented in terms of
the classical liberal approach, the inclusion of economic, social and cultural rights was
achieved by consensus in the 1948 Universal Declaration of Human Rights.® These
foundations were then built upon and reinforced by the adoption of two separate
International Covenantsin 1966, one dealing with each of the categories. More targeted
treaties dealing with racial discrimination, discrimination against women, and the rights
of the child, have all included components dealing with both types of rights.

73. The United Nations doctrine, re-stated with unanimity in 1993 by all governments
participating in the ViennaWorld Conference on Human Rights, is that [&]ll human
rights are universal, indivisible and interdependent and interrel ated. The international
community must treat human rights globally in afair and equal manner, on the same
footing, and with the same emphasis.[$

74.  Thefollowing anaysis taken from the Human Devel opment Report provides a
concise statement of the important ways in which the two sets of rights reinforce one
another:

First, the diverse human rightsl] civil, political, economic, social and cultural []
are causally linked and thus can be mutually reinforcing. They can create
synergies that contribute to poor peoplels securing their rights, enhancing their
human capabilities and escaping poverty. Because of these complementarities, the
struggle to achieve economic and social rights should not be separated from the
struggle to achieve civil and political rights. And the two need to be pursued
simultaneously. Second, a decent standard of living, adequate nutrition, health
care and other social and economic achievements are not just development goals.
They are human rights inherent in human freedom and dignity. But these rights do
not mean an entitlement to a handout. They are claimsto a set of social
arrangementsl] norms, institutions, laws, an enabling economic environment]
that can best secure the enjoyment of theserights. It is thus the obligation of
governments and others to implement policies to put these arrangementsin place.
And in today[s more interdependent world, it is essentia to recognize the

& Albeit with a handful of communist countries abstaining on the grounds that economic and social rights
were not given sufficient prominence and apartheid South Africa also abstaining, ostensibly on the grounds
that [& condition of existence does not constitute a fundamental human right merely because it is eminently
desirable for the fullest realisation of all human potentialitiesTand that if economic rights were to be taken
seriously it would be [hecessary to resort to more or lesstotalitarian control of the economic life of the
countryCJUN Doc. E/CN.4/82/Add.4 (1948) 11, 13.

%2 See the Vienna Declaration, note 57 above.
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